I N THE SUPREME COURT OF THE STATE OF HAWAI ° |
In the Matter of the
Publication and Di stri bution
of

the Hawai i Standard Ci vil
Jury Instructions

N N N N N N N N

ORDER APPROVI NG PUBLI CATI ON AND DI STRI BUTI ON
OF THE HAWAI "1 STANDARD ClVIL JURY | NSTRUCTI ONS

Upon consideration of the Cvil Pattern Jury
I nstructions Conmttee’ s final draft of proposed Civil Jury
I nstructions (attached),

| T 1S HEREBY ORDERED t hat the proposed Civil Jury
I nstructions appended hereto are approved for publication and
distribution. The instructions shall be referred to as the
“Hawai "i Civil Jury Instructions, 1999 edition.”

| T 1S FURTHER ORDERED t hat this approval for
publication and distribution is not and shall not be
considered by this court or any other court to be an approval
or judgnment as to the validity or correctness of the substance
of any instruction.

DATED: Honol ulu, Hawai "i, October 11, 1999.
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| NSTRUCTION NO. 1.1

PRELI M NARY | NSTRUCTI ONS OF LAW

It is ny duty to give you instructions about the |aw
which applies to this case. Before |l do this, | wll read sone
prelimnary instructions of law that may hel p you better
under stand t he case.

You shoul d consider these prelimnary instructions
together with all the other instructions of law |l wll give you.
If there is any conflict between these prelimnary instructions
and instructions given at the end of the case, the instructions

at the end will control.
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| NSTRUCTION NO. 1.2

JUROR NOTETAKI NG

You are allowed to take notes during the presentation
of this case. The bailiff will give you note paper and a pen or
pencil. You are not required to take notes.

| f you choose to take notes, you nust follow sone
i nportant rules:

1. As you take notes, do not distract yourself or
your fellow jurors fromlistening to the evidence.

2. Do not doodl e on your note paper or |et your
not et aki ng take priority over your duty to pay attention to the
W tnesses. Do not permt your notetaking to interfere with your
listening to the testinony, or with your observation of the
w tnesses while they testify because your observation of the
Wi tnesses is a neans you will use to evaluate their honesty.

3. Do not take your notes outside this courtroom
When you | eave the courtroom | eave your notes face down on your
seat .

4. At the end of this case, when you |l eave this
courtroomto retire to the jury deliberation room take your
notes with you into the jury room \Wen you |leave the jury room
during deliberations, |eave your notes face down on the table.

5. Keep your notes to yourself. Do not show themto
any ot her person.

6. If there is an inconsistency between your nenory
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of the evidence and what you have recorded in your notes, treat
your nenory of the evidence as accurate and controlling.

7. After you have reached a verdict, your notes wl|
be collected by the bailiff and will be destroyed.

Notes are only for a juror’s personal use, to assist
the juror in refreshing his or her nmenory of the evidence.
Jurors who do not take notes should rely on their own nenory of
t he evidence and should not be influenced by the fact that

anot her juror has taken notes.
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| NSTRUCTION NO. 2.1

CONSI DERATI ON AND APPLI CATI ON OF | NSTRUCTI ONS

MEMBERS OF THE JURY:

You have heard the evidence in this case. | wll now
instruct you on the law that you must apply.

You are the judges of the facts. It is your duty to
review the evidence and to decide the true facts. Wen you have
decided the true facts, you nust then apply the law to the facts.

| will tell you the law that applies to this case. You
must apply that law, and only that law, in deciding this case,
whet her you personally agree or disagree with it.

The order in which I give you the instructions does not
mean that one instruction is any nore or |less inportant than any
other instruction. You nust follow all the instructions | give
you. You must not single out some instructions and ignore
others. All the instructions are equally inportant and you mnust

apply themas a whole to the facts.
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| NSTRUCTI ON NO. 2. 2

CONSI DER ONLY THE EVI DENCE

I n reaching your verdict, you nmay consider only the
testinmony and the exhibits received in evidence.”

The foll owi ng are not evidence and you nust not consider them as
evidence in deciding the facts of this case.

1. Attorneys’ statenents, argunments and remarks
during opening statenents, closing argunents, jury selection, and
other times during the trial are not evidence, but nay assist you
i n understandi ng the evidence and appl ying the | aw.

2. Attorneys’ questions and objections are not
evi dence.

3. Excl uded or stricken testinony or exhibits are not
evi dence and nust not be considered for any purpose.

4. Anyt hi ng seen or heard when the court was not in
session is not evidence. You nust decide this case solely on the

evi dence received at the trial.

" When warranted, additional reference may also be made to jury views, site inspections,
matters of judicia notice, and the like.
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| NSTRUCTI ON NO. 2. 3

OBSERVATI ONS AND EXPERI ENCE

Even though you are required to decide this case only
upon the evidence presented in court, you are allowed to consider
the evidence in light of your own observations, experiences, and
common sense. You nay use your conmmopn sense to nmake reasonabl e

i nferences fromthe facts.
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| NSTRUCTION NO. 2.4

NO | NDEPENDENT | NVESTI GATI ON OR RESEARCH

You must not use any source outside the courtroomto
assi st you in deciding any question of fact. This neans that you
must not nake an i ndependent investigation of the facts or the
| aw. For exanple, you nust not visit the scene on your own,
conduct experinents, or consult dictionaries, encycl opedi as,

t ext books, or other reference materials for additional

i nformati on.
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| NSTRUCTION NO. 2.5

NO FAVORI TI SM  PASSI ON, PREJUDI CE OR SYMPATHY

It is your duty and obligation as jurors to decide this
case on the evidence presented in court and upon the |law given to
you.

You nust performyour duty and obligation w thout
favoritism passion, or synpathy for any party in the case, and

wi t hout prejudi ce against any of the parties.
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| NSTRUCTI ON NO. 2. 6

NO DI SCRI M NATI ON*

Your personal feelings about a party’s race, color,
religion, age, sex, sexual orientation, marital status, national
origin, ancestry or disability are not a proper basis for
deciding any issue of fact in this case. You nust not allow any
personal feelings which you may have about a party to influence

your verdict.

™ Thisinstruction may need revision in cases involving claims of discrimination.
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| NSTRUCTION NO. 2. 7

CONSI DERATI ON OF BUSI NESS ENTI TY PARTI ES

You nust not be prejudiced or biased in favor of or
against a party sinply because the party is a corporation or
ot her business entity. You nust treat business entities the sane
as you treat individuals. 1In this case, the
[ corporatel/ partnership] plaintiff(s)/defendant(s) is/are entitled
to receive the sane fair and unprejudi ced treatnment that an
i ndi vi dual plaintiff/defendant would receive under simlar

ci rcunst ances.
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| NSTRUCTI ON NO. 2.8

MULTI PLE PARTI ES

Each plaintiff in this case has separate and distinct
rights. You nust decide the case of each plaintiff separately,
as if it were a separate lawsuit. Unless | tell you otherw se,
these instructions apply to all of the plaintiffs.

Simlarly, each defendant in this case has separate and
distinct rights. You nust decide the case of each defendant
separately, as if it were a separate lawsuit. Unless |I tell you

otherwi se, these instructions apply to all of the defendants.

Hawai“i Civil Jury Instructions, 1999 edition -15-



| NSTRUCTION NO. 2.9

REMARKS OF THE COURT

| f any of these instructions, or anything |I have said
or done in this case nakes you believe |I have an opi nion about
the facts or issues in the case, the weight to be given to the
evidence, or the credibility of any w tness, then you nust
di sregard such belief. It is not ny intention to create such an
i npression. You, and you al one, nmust decide the facts of this
case fromthe evidence presented in court and you nust not be

concerned about ny opinion of the facts.
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| NSTRUCTION NO. 3.1

BURDEN OF PROOF

Plaintiff(s) has/have the burden of proving by a
preponderance of the evidence every el enent of each claimthat
plaintiff(s) assert(s). Defendant(s) has/have the burden of
provi ng by a preponderance of the evidence every el enent of each
affirmati ve defense that defendant(s) assert(s). In these
i nstructions, whenever | say that a party nmust prove a claimor
affirmati ve defense, that party nust prove such claimor
affirmati ve defense by a preponderance of the evidence, unless |

i nstruct you ot herw se.
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| NSTRUCTI ON NO. 3. 2

BURDEN OF PROOF -- RE NEG.I GENCE

Plaintiff(s) nust prove by a preponderance of the evidence
t hat defendant(s) was/were negligent and that such negligence was
a legal cause of plaintiff's(s') injuries and/or danages.
Plaintiff(s) nust also prove the nature and extent of
hi s/her/their injuries and/ or damages.

Def endant (s) must prove by a preponderance of the evidence
that plaintiff(s) was/were negligent and that such negligence was

a legal cause of plaintiff's(s') injuries and/ or damages.
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| NSTRUCTI ON NO. 3. 3

PREPONDERANCE OF THE EVI DENCE

To "prove by a preponderance of the evidence" neans to
prove that something is nore likely so than not so. It neans to
prove by evidence which, in your opinion, convinces you that
sonething is nore probably true than not true. |t does not nean
that a greater nunber of wi tnesses or a greater nunber of
exhi bits nust be produced.

I n deci ding whether a claim defense, or fact has been
proven by a preponderance of the evidence, you nmust consider al
of the evidence presented in court by both the plaintiff(s) and
t he defendant(s). Upon consideration of all the evidence, if you
find that a particular claim defense or fact is nore |likely true
than not true, then such claim defense, or fact has been proven

by a preponderance of the evidence.
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| NSTRUCTI ON NO. 3.4

BURDEN OF PROOF -- RE DAMAGES WHERE FAULT ADM TTED™

In this case, defendant(s) has/have admtted fault for the
incident. The burden is still on plaintiff(s) to prove that
defendant' s(s') conduct was a | egal cause of injury to
plaintiff(s), and to prove the nature and extent of any injury
suf f er ed.

Therefore, the only questions which you nust decide are:

1. Was defendant's(s') conduct a | egal cause of
injury to plaintiff(s)?

2. | f so, what anount of damages, if any, is/are
plaintiff(s) entitled to as conpensation for that

injury?

" Thisinstruction isintended for use in personal injury cases only.
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| NSTRUCTI ON NO. 3.5

BURDEN OF PROOF -- RE DAMAGES VWHERE FAULT ADJUDI CATED

In this case, the issue of fault has already been decided
agai nst defendant(s). The burden is still on plaintiff(s) to
prove that defendant's(s') conduct was a | egal cause of injury to
plaintiff(s), and to prove the nature and extent of any injury
suf f er ed.

Therefore, the only questions which you nust decide are:

1. Was defendant's(s') conduct a | egal cause of injury to

plaintiff(s)?

2. | f so, what anount of damages, if any, is/are

plaintiff(s) entitled to as conpensation for that

injury?
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| NSTRUCTI ON NO. 3. 6

CLEAR AND CONVI NCI NG EVI DENCE

The plaintiff/defendant has the burden of proving
certain facts, clains or defenses by "clear and convinci ng
evi dence."” To "prove by clear and convincing evidence" neans to
prove by evidence which, in your opinion, produces a firmbelief
about the truth of the allegations which the parties have
presented. It nmeans to prove that the existence of a fact is
hi ghl'y probabl e.

"Cl ear and convincing evidence" is a higher requirenent
of proof than the "preponderance of the evidence" requirenent,
but it is a lower requirenent of proof than the "beyond a

reasonabl e doubt” requirenent in crimnal cases.
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| NSTRUCTION NO. 4.1

STl PULATI ON

Where the attorneys for the parties have stipulated to
a fact, you nust consider the fact as having been conclusively

proved.
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| NSTRUCTI ON NO. 4. 2

DEPCSI TI ON TESTI MONY

The testinony of a witness has been read into evidence
froma deposition. A deposition is the testinony of a wtness
gi ven under oath before the trial and preserved in witten form
You nust consider and judge the deposition testinony of
a wtness in the same manner as if the witness actually appeared

and testified in court in this trial.
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| NSTRUCTI ON NO. 4. 3

ANSVEERS TO | NTERROGATORI ES

Evi dence has been presented in the formof witten
answers given by a party in response to witten questions from
anot her party. The witten answers were given under oath by the
party. The witten questions are called "interrogatories."

You nust consider and judge a party's answers to
interrogatories in the sane manner as if the party actually

appeared and testified in court in this trial.
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| NSTRUCTI ON NO. 4.4

VI OLATI ON OF STATUTE OR ORDI NANCE

The violation of a state or city law is evidence of
negl i gence, but the fact that the |law was violated is not
sufficient, by itself, to establish negligence. The violation of
the | aw nust be considered along with all the other evidence in
this case in deciding the issue of negligence.

Whet her there was a violation of a state or city lawis

for you to determ ne.
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| NSTRUCTI ON NO. 4.5

TYPES OF EVI DENCE -- DI RECT AND Cl RCUMSTANTI AL

There are two kinds of evidence fromwhich you many
decide the facts of a case: direct evidence and circunstanti al
evi dence.

Direct evidence is direct proof of a fact, for exanple,
the testinony of an eyew t ness.

Crcunstantial evidence is indirect proof of a fact,
that is, when certain facts | ead you to conclude that another
fact al so exists.

You may consider both direct evidence and
circunstantial evidence when deciding the facts of this case.
You are allowed to give equal weight to both kinds of evidence.

The weight to be given any kind of evidence is for you to decide.
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| NSTRUCTI ON NO. 4. 6

OBJECTI ONS TO EVI DENCE

During the trial, | have ruled on objections nmade by
the attorneys. bjections are based on rules of |aw designed to
protect the jury fromunreliable or irrelevant evidence. It is
an attorney's duty to object when he or she believes that the
rules of law are not being followed. These objections relate to
guestions of law for ne to decide and with which you need not be

concer ned.
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| NSTRUCTION NO. 4. 7

EVI DENCE ADM TTED FOR LI M TED PURPCSE

During this trial, | instructed you that certain
testinony [and certain exhibits] was [were] received in evidence
only for a limted purpose. | instructed you that you could
consi der sone testinony [and sone exhibits] as evidence against a
certain party, but not against another party. You nust follow
those instructions. You nmust consider such evidence only for the
limted and specific purpose for which it was received. You

cannot consider it or use it for any other purpose.
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| NSTRUCTI ON NO. 4.8

JUDI CI AL NOTI CE

The Court nay take judicial notice of certain facts. Wen
the Court says that it takes judicial notice of sone fact, the

jury nmust accept that fact as conclusively proved.
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| NSTRUCTION NO. 5.1

VEI GHT OF EVI DENCE AND CREDI BI LI TY OF W TNESSES

You are the sole judges of the credibility of al
W tnesses who testified in this case. The weight their testinony
deserves is for you to decide.

It is your exclusive right to determ ne whether and to
what extent a witness should be believed and to give weight to
that testinony according to your determ nation of the wtness
credibility. In evaluating a witness, you may consider:

(a) the witness' appearance and deneanor on the
Wi t ness st and;

(b) the manner in which a witness testified and the
degree of intelligence shown;

(c) the witness' degree of candor or frankness;

(d) the witness' interest, if any, in the result of
this case;

(e) the witness' relationship to either party in the
case;

(f) any tenper, feeling or bias shown by the wtness;

(g) the witness' character as shown by the evidence;

(h) the witness' neans and opportunity to acquire
i nformati on;

(i) the probability or inprobability of the w tness

testi nony;
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(j) the extent to which the witness' testinony is
supported or contradi cted by other evidence;
(k) the extent to which the wi tness nade
contradictory statenents; and
(1) all other circunstances affecting the w tness'
credibility.
I nconsistencies in the testinony of a w tness, or
bet ween the testinonies of different witnesses, nmay or nay not
cause you to discredit the inconsistent testinony. This is
because two or nore persons w tnessing an event may see or hear
the event differently. An innocently m staken recollection or
failure to remenber is not an unconmon experience. |In exam ning
any inconsistent testinony, you should consider whether the
i nconsi stency concerns inportant matters or uninportant details.
You shoul d al so consi der whether inconsistent testinony is the

result of an innocent m stake or a deliberate fal se statenent.
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| NSTRUCTI ON NO. 5. 2

DI SCREDI TED TESTI MONY

The testinony of a witness nmay be discredited by
contradictory evidence or by evidence showi ng that at other tines
the witness made statenents inconsistent with the w tness
testinmony in this trial.

If you believe that testinmony of any w tness has been
di scredited, you may give that testinony the degree of

credibility you believe it deserves.

Hawai“i Civil Jury Instructions, 1999 edition -33-



| NSTRUCTI ON NO. 5. 3

FALSE W TNESS

You may reject the testinony of a witness if you find
and believe fromall of the evidence presented in this case that:

1. The witness intentionally testified falsely in
this trial about any inportant fact; or

2. The witness intentionally exaggerated or conceal ed
an inportant fact or circunstance in order to deceive or m sl ead
you.

In giving you this instruction, | amnot suggesting
that any witness intentionally testified falsely or deliberately
exaggerated or conceal ed an inportant fact or circunstance. That

is for you to decide.
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| NSTRUCTI ON NO. 5.4

EXPERT W TNESS

In this case, you heard testinony fromw tnesses
descri bed as experts. Experts are persons who, by educati on,
experience, training or otherw se, have special know edge which
is not coomonly held by people in general. Experts nmay state an
opinion on matters in their field of special know edge and may
al so state their reasons for the opinion.

The testinony of expert wi tnesses should be judged in
the same manner as the testinony of any witness. You may accept
or reject the testinony in whole or in part. You may give the
testinony as much weight as you think it deserves in

consideration of all of the evidence in this case.
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| NSTRUCTI ON NO. 5.5

OPI NI ON OF DOCTOR

The opinion of a doctor concerning the condition of a
patient may be based on observation, exam nation, tests or
treatment of the patient, or on the patient's statenments, or on
bot h.

I n deciding the weight to give the doctor's opinion,
you may evaluate the patient's statenents along with the findings
of the doctor. The patient's statenents may be evaluated in the

sane way you would judge the testinony of any w tness.
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| NSTRUCTI ON NO. 5. 6

| NDEPENDENT MEDI CAL EXAM NATI ON

In this case, the court rules allowed the
plaintiff/defendant to retain the services of a doctor who
conducted an exam nation of the plaintiff and/or reviewed the
plaintiff's nmedical records.

The testinony of this doctor should be judged in this
same manner as the testinony of any witness. You may give the
testinmony as much weight as you think it deserves in

consideration of all the evidence in this case.
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| NSTRUCTION NO. 6.1

NEGLI GENCE DEFI NED

Negl i gence i s doing sonet hing which a reasonabl e person
woul d not do or failing to do sonething which a reasonabl e person
would do. It is the failure to use that care which a reasonabl e
person would use to avoid injury to hinself, herself, or other
peopl e or damage to property.

I n deci di ng whether a person was negligent, you nust
consi der what was done or not done under the circunstances as

shown by the evidence in this case.
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| NSTRUCTI ON NO. 6. 2

FORESEEABI LI TY

In determ ning whether a person was negligent, it may help
to ask whether a reasonable person in the sane situation would
have foreseen or anticipated that injury or damage could result
fromthat person's action or inaction. |If such a result would be
foreseeabl e by a reasonabl e person and if the conduct reasonably

coul d be avoided, then not to avoid it would be negligence.
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| NSTRUCTI ON NO. 6. 3

ALLOCATI ON OF NEGLI GENCE

You nust determ ne whether any of the parties in this case
wer e negligent and whet her such negligence on the part of a party
was a | egal cause of plaintiff's(s') injuries/danages. |f you
find that at | east one defendant was negligent and such
negli gence was a | egal cause of the injuries/damges, you nust
determ ne the total anpbunt of plaintiff's(s') damages, w thout
regard to whether plaintiff's(s') own negligence was al so a | egal
cause of the injuries/damages.

If you find that nore than one party was negligent and the
negl i gence of each was a | egal cause of the injuries/damges,
then you nust determi ne the degree to which each party's
negli gence contributed to the injuries/damges, expressed in
percentages. The percentages allocated to the parties nust total

100%
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| NSTRUCTI ON NO. 6.4

EFFECT OF COVPARATI VE NEG.I GENCE

If you find that plaintiff's(s') negligence is 50% or |ess,
the Court will reduce the amount of danages you award by the
per cent age of the negligence you attribute to plaintiff(s).

If, on the other hand, you find that plaintiff's(s")
negligence is nore than 50% the Court will enter judgnent for

defendant (s) and plaintiff(s) wll not recover any danages.
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| NSTRUCTI ON NO. 6.5

EFFECT OF JO NT/ SEVERAL LI ABILITY

Any defendant found liable to plaintiff(s) to any degree may
be required to pay his/her/its share of the judgnent as well as
the share of another/other |iable defendant(s). Any defendant
who pays nore than his/her/its share of the judgnent has the
right to seek paynent from another/other |iable defendant(s) to
the extent of the other liable defendant's(s') proportionate

share of the judgnment. ™"

" Thisinstruction may require modification to comply with Hawaii Revised Statutes § 663-10.9
and relevant case law.
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| NSTRUCTION NO. 7.1

LEGAL CAUSE

An act or omssion is a |legal cause of an injury/damge if
it was a substantial factor in bringing about the injury/damage.

One or nore substantial factors such as the conduct of nore
t han one person nmay operate separately or together to cause an
injury or damage. |In such a case, each nay be a | egal cause of

t he i njury/ damage.
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| NSTRUCTION NO. 7. 2

SUPERSEDI NG CAUSE

A superseding cause is an act or force which relieves
defendant (s) of responsibility for plaintiff's(s') injury/damage.

To be a supersedi ng cause, an act or force nust:

(1) occur after defendant's(s') conduct,

(2) be a substantial factor in bringing about the
i njury/damage to plaintiff(s),

(3) intervene in such a way that defendant's(s') conduct is
no | onger a substantial factor in bringing about the
i njury/ danmage, and

(4) not be reasonably foreseeable at the tine defendant(s)
acted or failed to act.

If the act or force was a nornmal consequence of the
situation created by defendant's(s') conduct, then said act or
force is not a supersedi ng cause.

The conduct of plaintiff(s) cannot be a supersedi ng cause.
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| NSTRUCTI ON NO. 7. 3

PRE- EXI STI NG | NJURY OR CONDI Tl ON

In determ ning the amount of damages, if any, to be awarded
to plaintiff(s), you nust determ ne whether plaintiff(s) had an

injury or condition which existed prior to the [insert date of

the incident] incident. If so, you nust determ ne whether

plaintiff(s) was/were fully recovered fromthe pre-existing
injury or condition or whether the pre-existing injury or
condition was latent at the tinme of the subject incident. A
pre-existing injury or conditionis latent if it was not causing
pain, suffering or disability at the time of the subject

i nci dent.

If you find that plaintiff(s) was/were fully recovered from
the pre-existing injury or condition or that such injury or
condition was latent at the tinme of the subject incident, then
you shoul d not apportion any damages to the pre-existing injury
or condition.

If you find that plaintiff(s) was/were not fully recovered
and that the pre-existing injury or condition was not |atent at
the tinme of the subject incident, you should nake an
apportionment of damages by determ ning what portion of the
damages is attributable to the pre-existing injury or condition
and limt your award to the damages attributable to the injury
caused by defendant(s).

| f you are unable to determ ne, by a preponderance of the
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evi dence, what portion of the danages can be attributed to the
pre-existing injury or condition, you may nake a rough
apportionnent.

| f you are unable to nake a rough apportionnent, then you
must divide the damages equal ly between the pre-existing injury

or condition and the injury caused by defendant(s).
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| NSTRUCTION NO. 7.4

SUBSEQUENT | NJURI ES

In determ ning the amount of damages, if any, to be awarded
to plaintiff(s), you nust also determ ne whether plaintiff(s)

was/were injured after the [insert date of the incident]

incident. If plaintiff(s) suffered injury after the subject
i ncident, and such injury was not |egally caused by the conduct
of defendant(s), then you should nmake an apportionnment of damages
by determ ning what portion of the damages is attributable to the
later injury and limt your award to the damages attributable to
the injury caused by defendant(s).

| f you are unable to determ ne, by a preponderance of the
evi dence, what portion of the danages can be attributed to the
later injury, you may nmake a rough apporti onnent.

| f you are unable to nake a rough apportionnent, then you
must divide the damages equal |y between the later injury and the

i njury caused by defendant(s).
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| NSTRUCTION NO. 7.5

APPCRTI ONVENT FOR BOTH PRE- EXI STI NG AND SUBSEQUENT | NJURI ES

| f you nust apportion damages anong (1) pre-existing
injuries or conditions, (2) injuries caused by defendant(s), and
(3) later injuries, and you are unable to determ ne apportionnment
by a preponderance of the evidence, you may nmake a rough
apportionment. |If you are unable to make a rough apportionnent,
then you nust divide the damages equally anong the injuries or

condi ti ons.
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| NSTRUCTION NO. 8.1

DAMAGE | NSTRUCTI ONS - FOR GUI DANCE ONLY

I nstructions on damages are only a guide for an award of
damages if you find defendant(s) responsible to plaintiff(s).
The fact that the Court is instructing you on danages does not
mean that defendant(s) is/are responsible to plaintiff(s). That

is for you to decide.
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| NSTRUCTI ON NO. 8. 2

SPECI AL DAMAGES DEFI NED

Speci al danmages are those damages which can be cal cul at ed
precisely or can be determ ned by you with reasonable certainty

fromthe evidence.
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| NSTRUCTI ON NO. 8. 3

GENERAL DAMAGES DEFI NED

Ceneral damages are those damages which fairly and
adequately conpensate plaintiff(s) for any past, present, and
reasonably probable future disability, pain, and enotiona

di stress caused by the injuries/danages sustai ned.
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| NSTRUCTI ON NO. 8. 4

PAI'N

Pain is subjective, and nedical science may or may not be
able to determ ne whether pain actually exists. You are to
deci de, considering all the evidence, whether pain did(, does and

wll) exist.
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| NSTRUCTI ON NO. 8.5

EMOTI ONAL DI STRESS DEFI NED

Enotional distress includes nental worry, anxiety, anguish,

suffering, and grief, where they are shown to exist.
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| NSTRUCTI ON NO. 8. 6

LGSS OF CONSCORTI UM

If you find that defendant(s) is/are |iable, you may all ow

plaintiff a fair and reasonabl e conpensation for

the | oss and i npairnent of 's ability to perform

services as w fe/husband, because of her/his injuries.

In determ ning the amount of such conpensation, you are to
consider the | oss and inpairnment of her/his conpani onship, aid,
assi stance, confort and society, and services to her husband/ his
wife in performng her/his donmestic and household functions, if
any.

The services provided by a wi fe/ husband to her husband/ his
wi fe may often be of such character that no one can say what they
are worth. The relationship between spouses is a special and
uni que one, and the actual facts of the case, considered together
W th your own experience, must guide you in deciding what anount
woul d fairly and justly conpensate the husband/w fe for his/her

| 0ss.
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| NSTRUCTI ON NO. 8. 7

LI FE EXPECTANCY

The |ife expectancy of plaintiff(s) may be considered by you
in determ ning the anmount of damages, if any, which he/she/they
shoul d receive for permanent injuries and future expenses and

| osses.
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| NSTRUCTI ON NO. 8.8

ARGUVENT RE DAMACGES

I n presenting his/her argunent to you on the anmount, if any,
whi ch should be awarded to plaintiff(s) as damages, the attorney
for plaintiff(s) has proposed to you figures which he/she arrived
at by mat hematical cal cul ations (and has shown you those figures
on a chart). After first suggesting that a dollar val ue per hour
or day or nonth or year be given to an item such as pain,

di sability, enotional distress and so forth, he/she multiplied
that dollar value by a certain nunber of hours or days or nonths
or years and canme up with a total figure as an anmount of damages
for such itenms. Neither the chart nor what the attorney has said
as to the dollar values or figures for nmeasuring such itens of
damages is evidence. The law permts this kind of argunent to be
made, but you nust renmenber argunent is not evidence. The |aw
gives you no way to mathematically cal cul ate such itens of
damages and | eaves themto be fixed by you as your conmon sense
and good judgnent dictate, based on the nature and extent of

plaintiff's(s") injuries/danmages under the evidence in this case.
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| NSTRUCTION NO. 8.9

ELEMENTS OF DAMACES

If you find for plaintiff(s) on the issue of liability,
plaintiff(s) is/are entitled to damages in such anobunt as in your
judgnment will fairly and adequately conpensate hinfher/themfor
the injuries which he/she/they suffered. |In deciding the anount
of such damages, you shoul d consi der:

1. The extent and nature of the injuries he/she/they
recei ved, and also the extent to which, if at all, the injuries
he/ she/t hey recei ved are pernmanent;

2. The deformty, scars and/or disfigurenent he/shel/they
received, and also the extent to which, if at all, the deformty,
scars and/or disfigurenment are pernmanent;

3. The reasonabl e val ue of the nedical services provided
by physicians, hospitals and other health care providers,

i ncl udi ng exam nations, attention and care, drugs, supplies, and
anbul ance services, reasonably required and actually given in the
treatment of plaintiff(s) and the reasonable value of all such
nmedi cal services reasonably probable to be required in the
treatment of plaintiff(s) in the future;

4. The pain, enotional suffering, and disability which
he/ she/t hey has/have suffered and is/are reasonably probable to
suffer in the future because of the injuries, if any; and

5. The | ost incone sustained by plaintiff(s) in the past

and the |l ost incone he/she/they is/are reasonably probable to
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sustain in the future.
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| NSTRUCTI ON NO. 8. 10

PAI' N AND SUFFERI NG

Plaintiff(s) is/are not required to present evidence of the
nonetary value of his/her/their pain or enotional distress. It
is only necessary that plaintiff(s) prove the nature, extent and
effect of his/her/their injury, pain, and enotional distress. It
is for you, the jury, to determ ne the nonetary val ue of such
pain or enotional distress using your own judgnent, commbn sense

and experi ence.
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| NSTRUCTI ON NO. 8. 11

SPECULATI VE DAMAGES

Conpensati on nmust be reasonable. You may award only such
damages as wll fairly and reasonably conpensate plaintiff(s) for
the injuries or damages |egally caused by defendant's(s')
negl i gence.

You are not permtted to award a party specul ati ve damages,
whi ch neans conpensation for |oss or harm which, although

possi bl e, is conjectural or not reasonably probable.
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| NSTRUCTI ON NO. 8. 12

PUNI TI VE DAMAGES

I f you award plaintiff(s) any damages, then you nay consi der
whet her you shoul d al so award punitive danages. The purposes of
punitive danmages are to puni sh the wongdoer and to serve as an
exanple or warning to the wongdoer and others not to engage in
such conduct .

You may award punitive damages agai nst a particul ar
defendant only if plaintiff(s) have proved by clear and
convi nci ng evidence that the particul ar defendant acted
intentionally, willfully, wantonly, oppressively or with gross
negli gence. Punitive damages may not be awarded for nere
i nadvertence, mstake or errors of judgnent.

The proper neasure of punitive damages is (1) the degree of
intentional, willful, wanton, oppressive, nmalicious or grossly
negl i gent conduct that formed the basis for your prior award of
damages agai nst that defendant and (2) the anount of noney
requi red to punish that defendant considering his/her/its
financial condition. |In determning the degree of a particular
def endant's conduct, you nust anal yze that defendant's state of
mnd at the tinme he/she/it commtted the conduct which formed the
basis for your prior award of damages agai nst that defendant.

Any punitive danages you award nust be reasonabl e.
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| NSTRUCTI ON NO. 8. 13

PUNI TI VE DAMAGES (DEFI NI TION OF "W LLFUL")

An act is "willful"” when it is preneditated, unlawful,
w thout legal justification, or done with an evil intent, with a
bad notive or purpose, or with indifference to its natural

consequences.
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| NSTRUCTI ON NO. 8. 14

PUNI TI VE DAMAGES (DEFI NI TI ON OF "WANTON")

An act is "wanton" when it is reckless, heedl ess, or
characterized by extrene fool hardi ness, or callous disregard of,

or callous indifference to, the rights or safety of others.
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| NSTRUCTI ON NO. 8. 15

PUNI TI VE DAMAGES (DEFI NI TI ON OF " OPPRESSI VE")

An act is "oppressive" when it is done with unnecessary

har shness or severity.
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| NSTRUCTI ON NO. 8. 16

PUNI TI VE DAMAGES (DEFI NI TION OF "MALI Cl QUS")

An act is "malicious" when it is pronpted or acconpani ed by

il wll or spite.

Hawai“i Civil Jury Instructions, 1999 edition -65-



| NSTRUCTI ON NO. 8. 17

PUNI TI VE DAMAGES (DEFI NI TI ON OF " GROSS NEGLI GENCE")

Gross negligence is conduct that is nore extrene than
ordinary negligence. It is an aggravated or magnified failure to
use that care which a reasonabl e person would use to avoid injury
to hinself, herself, or other people or damage to property. But
gross negligence is sonmething less than willful or wanton

conduct .
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| NSTRUCTI ON NO. 8. 18

M Tl GATI ON OF DAMAGES

Any plaintiff claimng damages resulting fromthe w ongf ul
act of a defendant has a duty under the law to use reasonabl e
di | i gence under the circunstances to mtigate or mnimze those
damages.

If you find plaintiff(s) suffered damages, plaintiff(s) may
not recover for any danages which he/she/it/they could have
avoi ded through reasonable effort. |If you find that plaintiff(s)
unreasonably failed to mtigate or |lessen his/her/its/their
damages, you should not award those danages whi ch he/she/it/they
coul d have avoi ded.

You are the sole judge of whether plaintiff(s) acted
reasonably in mtigating his/her/its/their damages. Plaintiff(s)
may not sit idly by when presented with a reasonabl e opportunity
to reduce his/her/its/their danages. However, plaintiff(s)
is/are not required to exercise unreasonable efforts or incur
unr easonabl e expenses in mtigating his/her/its/their damages.
Def endant (s) has/ have the burden of proving the danages which
plaintiff(s) could have mti gated.

You nust consider all of the evidence in light of the
particul ar circunstances of the case in deciding whether
def endant (s) have satisfied his/her/its/their burden of proving

that plaintiff's(s') conduct was not reasonabl e.
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| NSTRUCTION NO. 9.1

CONDUCT OF JURY

When you retire to the jury roomto begin your
del i berations, your first duty will be selection of a foreperson
to preside over the deliberations and to speak on your behalf in
court.

The foreperson's duties are:

1. To keep order during the deliberations and to nmake
sure that every juror who wants to speak is heard,;

2. To represent the jury in comunications you w sh
to make to ne; and

3. To sign, date and present the jury's verdict to ne.

In deciding the verdict, all jurors are equal and the
f oreperson does not have any nore power than any other juror.

After you select a foreperson, you will proceed to
di scuss the case with your fellow jurors and reach agreenent on a
verdict, if you can. You may take as much tine as you feel is
necessary for your deliberations.

Each of you nust decide the case for yourself, but only
after you have considered the views of you fellow jurors. Do not
be afraid to change your opinion if you think you are wong. But
do not cone to a decision sinply because other jurors think it is

a right decision, or sinply to get the case over with
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[ NSTRUCTI ON NO. 9. 2

EXH BITS I N THE JURY ROOM

During this trial, itens were received in evidence as
exhibits. These exhibits will be sent into the jury roomwth

you when you begin to deliberate.
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[ NSTRUCTI ON NO. 9. 3

VERDI CT

Renenber that you are the judges of the facts in this case.
Your only interest is to seek the truth fromthe evidence
pr esent ed.

Fromthe time you retire to the jury roomto begin your
deli berations until you conplete your deliberations, it is
necessary that you remain together as a body. You should not
di scuss the case with anyone other than your fellow jurors. |If
it becones necessary for you to conmunicate with ne during your
del i berations, you may send a note by the bailiff.

Your verdict wll consist of answers to the questions on the
verdict form You will answer the questions according to the
instructions | have given you and according to the directions
contained in the verdict form

At | east ten of you must agree on each answer required by
the verdict form The same ten jurors need not agree on al
answers, but at least ten jurors nust agree on each answer. Each
of the ten nmust be able to state, when you return to the
courtroomafter a verdict is reached, that his or her vote is
expressed in the answer on the verdict form

As soon as ten or nmore of you agree upon each answer
required by the directions in the verdict form the form should
be dated and signed by your foreperson. The foreperson will then

notify the bailiff by a witten comrunication that (1) the jury
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has reached a verdict; and (2) at |least ten of the jurors have
agreed as to each answer required by the verdict form The
bailiff will then arrange to have you return with the verdict
formto the courtroom

Bear in mnd that you are not to reveal to the court or
anyone el se how the jury stands on the verdict until at |east ten

of you (and |I repeat, at |east ten of you) have agreed on it.
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